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MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF DEFENDANT’S MOTION TO TRAVERSE SEARCH WARRANT FOR 

GOOGLE EMAIL ACCOUNT; REQUEST FOR EVIDENTIARY HEARING  [PENAL CODE § 1538.5] 

TIMOTHY A. SCOTT (SBN 215074) 
NICOLAS O. JIMENEZ (SBN 295057) 
SCOTT TRIAL LAWYERS, APC 
1350 Columbia Street, Suite 600 
San Diego, California 91913 
Telephone: (619) 794-0451 
Facsimile:  (619) 652-9964 
email: tas@scotttriallawyers.com 
           noj@scotttriallawyers.com 

Attorneys for Defendant 
   

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF RIVERSIDE 

THE PEOPLE OF THE STATE OF 

CALIFORNIA, 

Plaintiff, 

    v. 

MUNIR UWAYDAH, et al.,

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  

MEMORANDUM OF POINTS & 
AUTHORITIES IN SUPPORT OF 
DEFENDANT’S MOTION TO 
TRAVERSE SEARCH WARRANT FOR 
GOOGLE EMAIL ACCOUNT; 
REQUEST FOR EVIDENTIARY 
HEARING  [PENAL CODE § 1538.5] 

filed concurrently with Notice of Motion; 
Declaration of Timothy A. Scott.  

DATE: November 25, 2019 
TIME:  8:30 a.m. 
DEPT:  63 

BEFORE THE HONORABLE 
SAMUEL DIAZ, JR. 
SUPERIOR COURT JUDGE 

I. INTRODUCTION AND ISSUE PRESENTED

The People obtained a search warrant for , Defendant 

 Gmail account.  The supporting affidavit made the bald statement that  was a “co-

conspirator” who exchanged “many emails” with a doctor involved in medical-insurance   

The factual support for that claim—in its entirety—was this:  

“During the course of this investigation, Trujillo, Taylor, Franke, Moore,  and Miles, 

have been identified as co-conspirators based on information received by SIU 

Investigators along with information obtained by law enforcement agencies associated 

with this investigation.”  
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During the course of this investigation, Trujillo, Taylor, Franke, Moore,  and 

Miles, have been identified as co-conspirators based on information received by SIU 

Investigators along with information obtained by law enforcement agencies 

associated with this investigation. 

 

Exhibit A at 9 of 16.4 

 

The affidavit goes on to describe the seizure of financial records in the name of an entity 

called Parkside Solutions.  It asserts that Blue Oak had received checks from various insurance 

companies.  It identifies numerous Blue Oak employees and service providers who received 

funds out of the account, but it does not include  in that discussion either.  It does not allege 

a link between Mr.  and these financial records, institutions, or accounts.   

Nevertheless, the San Bernardino magistrate signed the warrant, and the People, through 

its joint investigators, seized every one of Mr.  emails sent to or from his account during 

those years.  The People plan to introduce many of these emails at trial.  This motion to suppress 

follows. 

  

III. DISCUSSION 

 

A. Because the affidavit provided literally no facts about Mr.  or how he was 

alleged to have been involved in any crime, it failed to establish probable cause.  

The Fourth Amendment provides that “no Warrants shall issue, but upon probable cause, 

supported by Oath or affirmation, and particularly describing the place to be searched, and the 

persons or things to be seized.” “The pertinent rules governing a Fourth Amendment challenge to 

the validity of a search warrant, and the search conducted pursuant to it, are well settled.  The 

question facing a reviewing court asked to determine whether probable cause supported the 

issuance of the warrant is whether the magistrate had a substantial basis for concluding [that] a 

 

4 (Seriously—that’s it.)  Id. 
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fair probability existed that a search would uncover wrongdoing.”  Klugman v. Superior Court 

(2019) 39 Cal.App.5th 1080, 1090. (internal citations omitted.) 

The magistrate plays a crucial role in scrutinizing the affidavit for a search warrant.  The 

magistrate is expected to use his “detached scrutiny” to evaluate the affidavit for probable 

cause—fulfilling that neutral role is considered “a more reliable safeguard against 

improper searches than the hurried judgment of a law enforcement officer engaged in the often 

competitive enterprise of ferreting out crime.” People v. Amador (2000) 24 Cal.4th 387, 396 

(internal quotations and citations omitted). 

This probable-cause analysis, of course, must be limited to facts in the affidavit: “a court 

cannot resort to facts outside the affidavit to determine whether it furnishes such reasonable 

cause. If the necessary facts are not stated in the affidavit, it comes too late for the prosecution to 

attempt to fill the gaps after the defendant's privacy has been invaded and his property seized . . . 

.”  People v. Frank (1985) 38 Cal.3d 711, 729. 

There is nothing else for Mr.  to say about this affidavit, because the affidavit has 

nothing to say about Mr.   A conclusory statement that he is a “co-conspirator” does not 

even come close to providing the “substantial basis” that the law requires.  Probable cause was 

fundamentally lacking for him and his email account.  Suppression should result. 

 

B. By demanding all communications, without limitation, from 2015-2018, the warrant 

was overbroad and violated the Constitution’s particularity requirement. 

 “The requirement of particularity is designed to prevent general exploratory searches 

which unreasonably interfere with a person's right to privacy . . . .  [This] requirement is held to 

be satisfied if the warrant imposes a meaningful restriction upon the objects to be seized.” In 

short, “[n]othing should be left to the discretion of the officer.”  People v. Frank (1985) 38 Cal. 

3d 711, 724 (internal quotations and citations omitted).  It is critical that the “authority of the 

executing officer and his need to search are carefully reviewed,” and that “[l]imits are imposed 

on the search through the requirement of particularity.” Id. (internal quotations and citations 

omitted).  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 - -   
6 
 

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF DEFENDANT’S MOTION TO TRAVERSE SEARCH WARRANT FOR 

GOOGLE EMAIL ACCOUNT; REQUEST FOR EVIDENTIARY HEARING  [PENAL CODE § 1538.5] 

 In Burrows v. Superior Court (1974) 13 Cal. 3d 238, 241, for example, an attorney was 

suspected of misappropriating client funds.  A search was conducted of the attorney’s office but 

“was not limited to documents relating to the persons specified in the warrant.”  Rather, the 

search included “all of petitioner's financial records from [the preceding two years], and they 

removed hundreds of individual items such as account books, bank statements, and cancelled 

checks, only a few of which related to the named individuals.” The Court struck down the 

warrant.  “It is manifest that the warrant in the present case does not meet constitutional 

standards of specificity; it permitted the seizure of all of petitioner's financial records without 

regard to the persons with whom the transactions had occurred or the date of transactions.”  Id. 

249-50.  So it should be here. 

 The seizure of every email that  sent or received over the course of three years was 

at least as bad.  “With respect to searches of electronic information, careful attention must be 

paid to the dictates of the particularity requirements of the Fourth Amendment, which limits the 

authorization to search to the specific areas and things for which there is probable cause to 

search.” Md. v. Garrison, (1987) 480 U.S. 79, 84.  Indeed, when a warrant seeks all emails or 

account information, the search is both overbroad and lacking in particularity.  See e.g. In re 

Search of premises known as: Three Hotmail Email accounts, No. 16-MJ-8036-DJW (D. Kan. 

Mar. 28, 2016) 2016 U.S. Dist. LEXIS 40545, at *86-87 (denying request for warrant and 

holding that “[g]iven the substantial amount of data collected by . . . seizing and searching an 

individual's entire email account, to issue this warrant would swing the balance between an 

individual's right to privacy and the government's ability to effectively investigate and prosecute 

crimes too far in favor of the government.”)  See also In re Search of Info. Associated with 

@mac.com (D.D.C. 2014) 25 F. Supp. 3d 1, 6 (“Any search of an electronic source has the 

potential to unearth tens or hundreds of thousands of individual documents, pictures, movies, or 

other constitutionally protected content. It is thus imperative that the government describe the 

items to be seized with as much specificity as the government's knowledge and circumstances 

allow.”).    
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 Because the warrant was vastly overbroad and lacking in particularity (in addition to the 

absence of probable cause described above) all fruit of it should be suppressed on this alternative 

basis. 

C. The affiant misled the magistrate by failing to disclose that Mr.  was a 

practicing attorney who actively represented the other supposed “co-conspirators.” 

The warrant should also be quashed because the affiant concealed from the issuing judge 

that Mr.  was a practicing attorney, and that the broad warrant would implicate serious 

attorney-client privilege issues.   

The law for evaluating omissions from search warrant affidavits was stated by the 

Supreme Court in People v. Kurland (1980) 28 Cal.3d 376.  Kurland held that omissions, like 

misstatements, can hinder “the magistrate's inference-drawing powers and increase[] the  

likelihood that privacy will be invaded without probable cause.” Id. at 383, 384.  An omission 

should lead to suppression where it is “material” and not reasonably made.  See People v. Bowen 

(1982) 137 Cal.App.3d 1020, 1033. 

Failing to alert the judge that Mr.  was an attorney, and that this was the nature of 

Mr.  correspondence with Dr. Mirzabeigi, was a material omission.  If the affiant had been 

honest with the Court, he would have had to disclose that the emails he had read between 

Mirzabeigi and  were regarding contracts, legal opinions, and other legal (and 

constitutionally protected) conduct.  The affiant likely did not describe incriminating emails with 

the doctor because there were none to describe.  The failure to say so was a material omission 

that rendered the affidavit unlawful. 

This omission also prevented the Superior Court from carrying out its legal duties to 

protect privileged communications. In People v. Superior Court (Bauman & Rose) (1995) 37 

Cal. App. 4th 1757, 1768, the court held that an attorney suspected of criminal conduct has a 

right to a judicial hearing to determine whether attorney-client privilege protects any of the 

seized materials.  Bauman & Rose was clear that “the probable cause showing to obtain a search 

warrant does not satisfy the showing required to establish the crime-fraud exception to the 

attorney-client privilege,” and that “there is always the possibility that either by mistake or 
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misunderstandings items may be seized which are outside of the scope of the warrant.”  Id. at 

1769.  “For both reasons, a judge, rather than the officer executing the warrant, should 

determine the applicability of the privilege.”  Id.  (emphasis provided). 

The California Supreme Court has since expressly affirmed Bauman & Rose’s holding.  

See People v. Superior Court (Laff) (2001) 25 Cal.4th 703, 720 (“we conclude that the court in 

Bauman & Rose correctly held that the superior court has an obligation to consider and 

determine claims that materials seized pursuant to a search warrant, from attorneys suspected of 

criminal activity and before charges have been filed, are protected by the attorney-client 

privilege or work-product doctrine and thus should not be inspected by or disclosed to law 

enforcement authorities.”). “[T]he custodian of materials protected by an evidentiary privilege 

owes a duty to the holder of the privilege to claim the privilege and to take actions necessary to 

ensure that the materials are not disclosed improperly.”  Id. 

Because the affiant’s omissions prevented the Court from exercising its judicial duty to 

determine privilege, and because it also failed to flag legitimate reasons that  was 

communicating with Mirzabeigi, the warrant was constitutionally defective. 

 

D. No good-faith exception applies under Leon, because the affidavit plainly fails to 

demonstrate probable cause vis-à-vis Mr.  and the affiant misled the 

magistrate. 

Because they must, the People will likely argue that the good-faith Leon exception 

precludes suppression here.  But Leon itself carved out four different circumstances where 

suppression could still be appropriate: 1) when a warrant is “so lacking in indicia of probable 

cause as to render official belief in its existence entirely unreasonable”; 2) if a warrant is “so 

facially deficient -- i. e., in failing to particularize the place to be searched or the things to be 

seized -- that the executing officers cannot reasonably presume it to be valid”; 3) “if the 

magistrate or judge in issuing a warrant was misled by information in an affidavit that the affiant 

knew was false or would have known was false except for his reckless disregard of the truth”; or 

4) “where the issuing magistrate wholly abandoned his judicial role” in the warrant process.  

United States v. Leon (1984) 468 U.S. 897, 923. 
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Each circumstance seems to exist here.  By any measure, the warrant is simply bereft of 

probable cause vis-à-vis Mr.  and his emails.  No reasonable officer could believe 

otherwise.  It was also so facially deficient that good faith could not apply.  The affiant mislead 

the magistrate by failing to disclose that  was an attorney, further undermining any 

purported good faith, and it appears that the San Bernardino court wholly abdicated its judicial 

role in signing such a warrant.  For all these reasons—each carefully carved out by Leon itself—

good faith does not apply. 

IV. CONCLUSION

For all of these reasons, the Court should quash the warrant that permitted search and

seizure of the account gmail.com, and preclude the People from using any of the 

seized emails or their fruit at trial.  

Respectfully  

SCOTT TRIAL LAWYERS, APC 

DATED: November 8, 2019 BY: ____________________________ 
Timothy A. Scott 
Attorneys for Defendant 

   



(SBCDAO Search Warrant for Mr.  G-mail Account)
EXHIBIT A
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